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It is assumed by many lawyers that once a suit is filed,
responded to on the merits, and discovery or other pre-
trial proceedings are underway, any right to arbitrate
under an existing arbitration agreement has been waived.
In many cases an attorney for a party, after litigation has
been instituted and some pretrial proceedings have oc-
curred, may decide that arbitration would be the better
forum. He may also mistakenly assume that the right to
arbitrate has been lost. This is not necessarily the case.
In determining whether the right to arbitrate has been
lost by participating in judicial proceedings, it is of ex-
treme importance whether federal or state law is appli-
cable and if the Construction Industry Rules of the
American Arbitration Association have been incorpo-
rated into the agreement to arbitrate.

Applicability of State or Federal Law

Most of the cases holding that the commencement of
a suit, the filing of answering papers or participation in
pretrial proceedings such as discovery without a demand
for arbitration waives the right to arbitrate are cases
decided under state law.! These cases follow the common
law contract theory that participation in litigation is an
intentional relinquishment of a known right because ju-
dicial proceedings are inconsistent with the right to ar-
bitrate. Cases decided under the Federal Arbitration Act?
represent the modern view that the mere commence-
ment of a suit or responding to a suit or other partici-
pation in judicial proceedings short of trial on the merits
does not waive the right to arbitrate absent prejudice to
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the party resisting arbitration. Under Section 3 of the
federal act, it is only where a party is “in default in
proceeding with arbitration” that a stay of litigation will
not be granted to allow arbitration. There is a strong
federal policy in favor of arbitration and “default” is not
lightly inferred. It is only where actual prejudice results
from “‘substantially invoking the litigation machinery”
that the federal courts will find a waiver.? Therefore, the
filing of a suit, answering a suit, filing counterclaims,
third-party complaints, and participating in discovery
does not necessarily waive the right to arbitration absent
a showing of specific prejudice.*

Obviously, if you are in a jurisdiction where the state
law is extremely strict on waiver, the first step is to see
if federal law applies as there is an excellent chance in
the average construction dispute that it does. Federal
law applies whenever the contract involves interstate
commerce.’ Section 1 of the Federal Arbitration Act de-
fines “commerce” as commerce among the several states
or with foreign nations. The Supreme Court has rejected
any narrow construction of “commerce” as used in Sec-
tion 1.¢ Therefore, if the construction contract involves
the payment of funds between states, transportation of
goods between states or any other activity reasonably
defined as interstate commerce the Federal Arbitration

Act will apply.” In this connection, the Supreme Court

has made it clear that the Act evidences a strong federal
policy favoring arbitration which creates a body of fed-
eral substantive law of arbitrability applicable to any
arbitration agreement within the coverage of the act.?
The Court has further stated that the Act binds the state
courts as well as federal courts requiring state courts to
grant stays of litigation under the federal act.? State courts
are required to liberally read the arbitration agreement
and to move the parties to an arbitrable dispute out of

" court and into arbitration as quickly and easily as pos-

sible notwithstanding any state, statutory, substantive or
procedural policies to the contrary.'® Therefore, even if
the litigation is in state court in a jurisdiction where
waiver is found by the mere filing or answering of a suit,
counsel seeking arbitration is armed with the strongest
possible mandate to the trial judge to apply federal law
where the transaction involves interstate commerce as
defined in Section 1 of the Federal Arbitration Act.

Ancillary Proceedings

Even if state law is applicable in a restrictive jurisdic-
tion, waiver should not be found where the proceedings

that have been instituted or responded to are ancillary

to the right to arbitration. Examples of this are mechan-




ic’s lien actions, attachments before judgments, equita-
ble lien actions, requests for preliminary injunctions, or
actions to recover upon surety bonds. All of these actions
are in reality ancillary to and in aid of the right to ar-
bitrate the underlying claims and disputes and should
not be viewed as a judicial waiver. While some courts
have viewed participation in such ancillary proceedings
as constituting a waiver,'! these decisions are incorrect.
There is no inconsistency between involving an ancillary
remedy which is not available in arbitration and which
is not inconsistent with arbitrating underlying claims
and disputes on the merits. In all of these proceedings,
the judicial action can be instituted with a stay of pro-
ceedings while the merits of the dispute are being arbi-
trated. The parties may return to court for a final order
and enforcement of the ancillary remedy.

A good example of this is the accepted practice under
the Maryland Mechanic’s Lien Law. Maryland’s law re-
quires a preliminary hearing within thirty days after fil-
ing the request for a mechanic’s lien. At this hearing, the
trial judge deterntines whether there is probable cause
for the institution of a lien. If he finds probable cause,
an intcrlocutory;ﬂen is established upon the property.
Trial must be held within six months to determine the
merits of the controversy and the filing of a final lien
order or, alternatively, dismissing the interlocutory lien
and ruling in favor of the property owner. The practice
in the trial courts where there is an arbitration agreement

There is no inconsistency between
invoking an ancillary remedy
which is not available in arbitration

and which is not inconsistent with
arbitrating underlying claims
and disputes on the merits.

is for the lien petition to be filed and the preliminary
hearing held. If an interlocutory lien is granted, then
proceedings are stayed pending arbitration under the ar-
bitration clause of the contract. The parties then return
to court with the results of the arbitration submitted to
the court for final action.!? The same procedure can be
used where suit is filed requesting injunctive relief.
After a hearing has been held and a court has made
its decision on whether or not to grant a preliminary
injunction, there is no reason why the matter cannot then
be stayed and referred to arbitration on the merits. The
parties can then return to court where the court, upon
the basis of the arbitrator’s decision, determines whether
a permanent injunction is appropriate.'* Cases which
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hold that the filing of ancillary proceedings, without
more, waive the right to arbitrate are simply mindless
applications of a rubric. Under what theory is the signing

.of a construction contract with an arbitration clause an

implied waiver of a right to establish a mechanic’s lien
or to secure injunctive relief or to take any other action
ancillary to an arbitrator’s determination on the merits?
Such remedies are available to preserve and protect a
party’s substantive rights which are being determined
through arbitration of the underlying claim(s) or dis-
pute(s). Obviously, if the situation is looked at in this
light, few courts would hold that there is any such im-
plied waiver since contractual waivers of that nature are
normally required to be clear and explicit. It is therefore
suggested that even in cases where the Federal Arbitra-
tion Act does not apply, and the jurisdiction strictly ap-
plies the waiver theory, counsel should be successful in
being able to invoke ancillary remedies while still ex-
pressly preserving the right to arbitrate the dispute on

- the merits.

Effect of the Construction Industry
Arbitration Rules of the
American Arbitration Association

Even where non-ancillary judicial proceedings have
been taken in a state with a restrictive view of arbitration
waiver under circumstances where the federal act does
not apply, waiver may not be found if the arbitration
agreement incorporates or requires the parties to arbi-
trate in accordance with the Construction Industry Ar-

_ bitration Rules of the American Arbitration Association.

Very few cases have examined the impact of these rules
on the question of waiver or, for that matter, on other
aspects of arbitration. Presumably, this is because coun-
sel have either not been aware of the rules or have not
been aware that they have impact upon the issues being
determined by the court. On the issue of waiver, the rules
provide a strong weapon for counsel seeking arbitration.
The standard AAA arbitration clause provides that dis-
putes shall be decided by arbitration “in accordance with
the Construction Industry Arbitration Rules of the
American Arbitration Association then obtaining unless
the parties mutually agree otherwise.” Rule 1 of the Con-
struction Industry Rules provides as follows:

The parties shall be deemed to have made these Rules a

part of their arbitration agreement whenever they have

proyvided for arbitration under the Construction Industry

Arbitration Rules. These Rules and any amendment thereof

shall apply in the form obtaining at the time the arbitration

is initiated.

More importantly, Rule 47 provides:

No judicial proceedings by a party relating to the subject

matter of the arbitration shall be deemed a waiver of the

party’s right to arbitrate.'

As stated, very few courts have considered the effect
of the rules on this issue. !’ The jurisdiction with the most
well developed case law under Rule 47 is Illinois. The
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Illinois decisions illustrate the impact of Rule 47 when
it is properly brought before the court. These decisions
are of particular interest because Illinois is one of the
jurisdictions which had held that the filing of an answer
to a suit without asserting the right to arbitrate consti-
tuted a waiver.'¢ In Delici Construction Co., Inc. v. Board
of Education,"” suit was filed for damages for breach of
contract. Defendant denied the existence of any contract
and the parties agreed to a hearing without a jury on the
issue of liability. The court found that a contractual re-
lationship existed and that it had been breached. Later
the same day the court had impaneled a jury to deter-
mine damages whereupon the defendant requested the
damage issue be submitted to arbitration as required by
the contract. A stay for purposes of arbitration was de-
nied and an appeal taken. In an act of pure courage or
foolishness—depending on your point of view—the de-
fendant refused to participate in the jury proceedings
and a verdict was taken. The plaintiff claimed waiver
while the defendant contended that until a contract had

been found to be in existence by the court it could not
invoke arbitration procedures and therefore there was
no waiver. While the court was clearly inclined to hold
that there was no waiver under the circumstances, the
court pointed out that in view of Rule 46 of the 1973
Construction Industry Rules, which is identical to the
current Rule 47, there was no waiver of the right to
arbitrate the question of damages. In 1982, the court
was again presented with a waiver issue in Atlas v. 7101
Partnership.'® In this case, plaintiff filed a complaint for
injunctive and other relief including damages. The plain-
tiff had filed its initial complaint in 1980 which was
subsequently amended. Plaintiff presented two motions
for preliminary injunction which were denied. There were
multiple defendants, only one of whom requested arbi-
tration at the time of filing an answer. At that time,
plaintiff also requested arbitration. The court granted
the requests of both plaintiff and the one defendant and
stayed the action pending resolution of the arbitration

- proceedings. The court noted that injunctive relief is

ancillary and might not be available in arbitration, there-
fore viewing the request for injunctions as not being
inconsistent with the right to arbitrate. However, the
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court made it clear it did not have to reach that issue
because of the impact of Rule 47 of the Commercial
Arbitration Rules stating:

We are of the opinion that since this section of the Amer-
ican Arbitration Association’s rules was incorporated into
the arbitration clause, the limited legal maneuverings of
the plaintiff in filing complaints and in obtaining rulings
on his motions for preliminary injunctions were not in-
consistent with that arbitration clause. Therefore, plaintiff
has not waived his right to arbitrate.

In 1986, the Illinois court considered a case involving
more substantial participation in litigation and the im-
pact of the Construction Industry Arbitration Rules. In
Kastakis v. KSN Joint Venture," plaintiff had filed an
initial and amended complaint. Litigation proceeded for
the next fifteen months with the plaintiff participating
in discovery, filing various procedural motions including
requests to admit facts, request to produce documents,
motions for protective orders, demand for bill of partic-
ulars, and participation in depositions taken by the
plaintiff. In April 1984, the defendants pled the arbitra-
tion agreement as an affirmative defense. Subsequently,
an amended complaint was filed. Finally in July 1985,
defendants moved;to compel arbitration and stay pro-
ceedings. While discussing other reasons why there was

no waiver, the court again focused upon Rule 47 of the

American Arbitration Rules stating that it indicated the
parties’ intention to favor arbitration and that thé court
would not lightly waive this right. The court affirmed
-the trial court’s stay of proceedings pending arbitration.

The arbitration rules obviously have great impact on
the waiver issue. It is suggested that in any situation

Some state arbitration statutes
allow the taking of depositions

under designated circumstances.

where counsel wishes to arbitrate and is faced with case
law suggesting a waiver under the circumstance, it is very

. likely these cases can be validly and pérsuasively distin-
guished on the ground that they do not discuss Rule 47
and its impact on the waiver issue.

Circumstances Where a Waiver
May Be Found

Notwithstanding the applicability of the Federal Ar-
bitration Act or favorable case law in a jurisdiction which
does not lightly find a waiver, a waiver may be found
under the following circumstances:

1. Undue Delay. Here, the argument may be that
arbitration is designed to be an inexpensive and speedy
resolution of disputes. Undue delay in requesting ar-
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bitration subjects the other party to substantial pre-
trial expenses or other prejudice which would not
otherwise have been incurred with prompt arbitra-
tion.2®

2. Participation in Discovery. Some courts have
taken the view that making use of discovery proce-
dures, particularly depositions, that are unavailable in
arbitration is prejudicial and therefore waives the right
to arbitrate.2! Others have examined the type of dis-
covery taken as to whether it would be of equal benefit
to both parties or in fact aid the party resisting arbi-
tration.2?

3. Submission of Arbitrable Issues for Judicial De-
termination. Where this has happened it would prob-
ably be viewed as a waiver by most courts.2? There
would seem to be little basis for splitting arbitrable
issues with some being resolved judicially and others -
by arbitration. Such issue splitting invades the prov-
ince of the arbitrators and is probably inconsistent
with the intent of the arbitration agreement.

Participation in Discovery
as a Waiver and the Use of Rule 47

Those decisions which hold that discovery is a waiver
are troublesome. First, it is erroneous to state that dis-
covery by way of deposition is not allowed in arbitration.
While the Construction Industry Arbitration Rules pro-
vide for production of documents and ‘“other informa-
tion,”?* depositions are not mentioned. The Rules’ silence
on depositions, however, does not mean that depositions
will not be allowed upon a request of one of the parties.
It is a matter in the discretion of the arbitrators and in
many arbitrations depositions have been allowed. Some
state arbitration statutes allow the taking of depositions
under designated circumstances.?® If there is a strong
policy in favor of arbitration in the jurisdiction, why
should the taking of discovery, whether by deposition or
otherwise, waive a right to arbitration? Presumably, ju-
dicial discovery is aimed at fairness and preventing trial
by surprise. Moreover, a few cases have allowed limited
discovery, including depositions, in aid of arbitration. A
leading case considering these issues is Bigge Crane &
Rigging Co. v. Docutel Corp.,2¢ where a complaint was
filed for $70,000 balance due under a contract, $120,000
for extra work and $50,000 in damages. Plaintiff served
notice to depose six officers of the defendant as well as
related document inspection. Defendant moved to com-
pel arbitration which was granted. The court then con-
sidered the question of discovery noting that, with a stay
of the trial pending arbitration, it was still retaining ju-
risdiction over the matter and therefore had discretion
to allow discovery in aid of arbitration. The court noted
the problem of trial by surprise in arbitration and the
resulting less than orderly proceedings including the ne-
cessity for continuances in arbitration hearings in order
to respond to unanticipated evidence. The court also
commented that court-ordered arbitration does not nec-
essarily have to contribute to any delay in the arbitration




proceedings since there are considerable prehearing mat-
ters, including the selection of arbitrators, which must
be dealt with in arbitration. The court also considered
the fact that arbitration is not inherently separate from
the judicial proceedings because the courts are “brigaded
with the arbitral tribunal in proceedings to compel ar-
bitration or stay judicial trials, proceedings to enforce
or quash subpoenas issued by arbitrators and proceed-
ings to enforce or set aside arbitral awards.”?” The court
stated that there must be some showing of necessity for
discovery in aid of arbitration rather than mere conven-
ience. Ultimately, the court decided to exercise its dis-
cretion to permit discovery because the plaintiff alleged
that the nature of any defense to the claim for monies
owed was unknown to it; because substantial monies
were involved and the relative expense in taking depo-
sitions was small; because the action had proceeded at
such a point that the taking of depositions could be ac-
complished without unduly delaying the arbitration. It
is suggested that the reasoning of Bigge Crane is sound
and in a proper case would have considerable appeal to
a trial judge. Again, the Bigge Crane decision does not
deal with Rule 47 or anything similar. The Bigge Crane
rationale, combined with the affirmative use of Rule 47
would provide a solid basis to convince a trial court not
only not to find a waiver of an arbitration but, under
proper circumstances, to grant needed discovery as well.

To the extent that an argument is made that judicial
proceedings waive arbitration becausé they increase ex-
penses which are not normally incurred in arbitration,
the simple answer to that is that either party against
whom discovery is directed can at any time request ar-
bitration and presumably avoid these expenses. Why
should it not be assumed that if each party engages in
judicial discovery it is because they have made the tac-
tical decision to do so, or to allow the other party to do
so, fully aware of the fact that arbitration can be com-
menced at any reasonable time in the proceedings? It
may also be argued that since the parties have burdened
the court with the administration of the case rather than
avoiding that burden by going immediately to arbitra-
-tion, there is also a waiver. Certainly a policy argument
could be made that by taking this position the courts
would encourage the parties to go to arbitration in the
first instance, thereby clearing the court’s docket. The
counterarguments, of course, are that: (1) by shutting off
arbitration at the early stage of litigation, the court will
force many matters to remain in the judicial process
which might have been referred to arbitration at a later
date if either party had more opportunity to evaluate its
case and make an informed decision about whether it
really wanted to waive its right to arbitration or wanted
to enforce it; (2) it is in the court’s interest to refer the
matter to arbitration in any stage of the proceedings
thereby eliminating the burden upon the judiciary caused
by a lengthy, complex trial which may well be more suited
to a decision by arbitrators who are knowledgeable in
the particular industry and potentially more likely than

a jury to arrive at a decision which conforms with trade
custom and expectation.2?

Conclusion

On balance, it is the authors’ opinion that the courts
should fully enforce Rule 47 of the Construction Indus-
try Arbitration Rules. As a practical matter, the use of
the term “waiver” is misleading. While it may be a handy
label for the courts to use when they decide to deny a
reference to arbitration, the issue is not “waiver” in the

Waiver should not be found
unless there is an obvious, and

not assumed, prejudice to
one of the parties.

classic common-law sense. The real issue is one of ju-
dicial policy, and counsel will be more successful in
avoiding a waiver if their arguments are framed as policy
arguments as opposed to attempting to show lack of ac-
tion inconsistent with the right to arbitrate. Waiver
should not be found unless there is an obvious, and not
assumed, prejudice to one of the parties. Delay in re-
questing arbitration, including participation in discov-
ery by either or both sides, in and of itself does not seem
to be a legitimate basis to refuse a reference to arbitra-
tion. This is particularly true where the case is obviously
complicated and will involve a lengthy trial. There is
nothing wrong with one side or the other deciding, after
alook at the other’s case through discovery or otherwise,
that arbitration is the more appropriate forum. Cer-
tainly, the Construction Industry Rules are an important
tool which should be fully used by counsel in attempting
to achieve this form of adjudication of the merits re-
gardless of the pretrial stage to which the judicial pro-
ceedings may have advanced.
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